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CORPORATE DISCLOSURE STATEMENT 

JPMorgan Chase Bank, N.A. (JPMC) is a wholly-owned subsidiary of 

JPMorgan Chase & Co., which is a publicly held corporation.  JPMorgan Chase & 

Co. does not have a parent corporation and no publicly held corporation owns 10% 

or more of its stock.  However, the Vanguard Group, Inc., an investment adviser 

which is not a publicly held corporation, has reported that registered investment 

companies, other pooled investment vehicles, and institutional accounts that it or its 

subsidiaries sponsor, manage, or advise have aggregate ownership under certain 

regulations of 10% or more of the stock of JPMorgan Chase & Co.     

INTRODUCTION 

For the first time in the history of the Trafficking Victims Protection Act 

(TVPA), the district court certified a sweeping litigation class of alleged sex 

trafficking victims.  It did so not vis-à-vis their alleged trafficker, Jeffrey Epstein, 

but against a third-party bank, JPMC.  Standard fare class certification can often be 

reviewed in the normal appellate process, but “this is not the run-of-the-mill class 

action.”  Hevesi v. Citigroup Inc., 366 F.3d 70, 81 (2d Cir. 2004) (granting petition 

to review).  Here, the district court has issued the judiciary’s first pronouncement of 

how Rule 23 intersects with the unique and terrible features of sex trafficking 

generally, and has done so in a manner that nearly guarantees settlement—thus 
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insulating itself from meaningful review.1  Ample precedent from this and other 

courts hold that Rule 23(f) is built for situations like this—where a district court 

opines on critically novel questions of law, and where plaintiffs utilize the class 

certification mechanism (along with curated media scrutiny) to leverage enormous 

settlement pressure detached from the merits of their underlying claims.  Rule 23 is 

not a license to extract payouts under threat.  That is why Rule 23(f) permits 

interlocutory review in cases like these.    

Moreover, while the import of the questions presented alone justify review, 

the district court’s decision is also rife with error.  As just an example, trafficking 

victims are indisputably individuals with unique stories (including unique 

susceptibility to coercion, unique damages, and unique elements of proof under the 

TVPA) that necessarily predominate over any class-wide issues; and JPMC’s alleged 

liability as to any particular victim turns on individual, fact-intensive questions about 

what JPMC knew, and when, raising the specter of mini-trial after mini-trial in any 

future litigation.  These errors not only flatten the individual experiences of the 

victims in this case, but they also now serve as precedent for other courts to follow 

in the tenuous context of when and how third-party banking institutions can be 

 
1 Indeed, the parties have submitted settlement papers for the district court’s 

approval.  As explained infra, JPMC requests that this Petition be held in abeyance 
pending finalization of the parties’ proposed settlement.  
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subjected to sweeping class-wide allegations spanning decades.  Should this case 

proceed, this Court should intervene. 

QUESTIONS PRESENTED 

1. Did the district court err by certifying a class in the absence of a 

common policy or practice that affected the class in a uniform manner? 

2. Did the district court err by certifying a class when the determination 

of liability will require individualized, claimant-by-claimant inquiries that will 

predominate over common issues? 

3. Did the district court err by certifying a class whose definition is 

broader than the underlying causes of action at issue and necessarily includes a 

substantial proportion of classmembers without viable claims? 

BACKGROUND 

A. Factual Background  

Jane Doe brought this action against JPMC on behalf of “[a]ll women who 

were sexually abused or trafficked by Jeffrey Epstein” between August 1, 1998 

(when Epstein began banking at JPMC) and August 10, 2019 (when Epstein died by 

suicide), even though JPMC discontinued Epstein as a client in 2013.  Dkt. 36 (First 

Am. Compl.) ¶ 276.2  Two categories of claims remain.  First, Doe argues that JPMC 

 
2 All citations are to the district court dockets below unless otherwise 

indicated.   
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 that would have appeared to JPMC as legitimate recipients of funds.7  

Doe also alleges that JPMC deliberately failed to file Suspicious Activity Reports 

(SARs) under the Bank Secrecy Act to conceal Epstein’s conduct,  

 

.  Clearly, what the bank knew about Epstein’s misconduct varied from public 

reporting in 1998, versus 2006 (after Epstein’s first arrest), versus 2008 (after 

Epstein pleaded guilty to soliciting a minor for prostitution), was materially 

different.  And claims of JPMC’s alleged participation and benefitting from any 

Epstein scheme are materially different before and after 2013 (when JPMC 

discontinued Epstein as a client). 

Epstein’s victims have deservedly been afforded multiple avenues for 

recovery.  Epstein and his associates have been sued civilly by alleged victims in 

approximately 40 lawsuits ( )—approximately 

35 of which involved victims who alleged sexual misconduct, not that they were 

trafficked by Epstein.  Dkt. 136-11.  Many have since settled (see id.),8 raising 

individual issues of release and waiver.  In addition, many putative class members 

 
7  
8 See, e.g., Dkt. 136-11;  Dkt. 136-3 

(Virginia Giuffre settlement). 
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submitted claims to the Epstein Victim Compensation Fund,  

 

  Of those members, 

 

 

 

  

 

   

B. The District Court’s Certification Decision 

On June 12, the district court certified Doe’s proposed class without any 

modification.  Ex. A.  With regard to commonality and predominance, the court 

found that the following questions were capable of class-wide resolution:   

 Whether Jeffrey Epstein ran a sex trafficking venture; 

 Whether JPMorgan knew (or recklessly disregarded) that such a 
venture existed; 

 Whether JPMorgan participated in that venture […]; 

 Whether JPMorgan obstructed the enforcement of the TVPA with 
respect to Jeffrey Epstein’s sex-trafficking venture[;] 

 Whether JP Morgan owed a duty to Epstein’s victims; 

 Whether JPMorgan breached its duty to Epstein’s victims by providing 
banking services to Epstein. 
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Id. at 10-11.  The court recognized the possibility of several individualized issues 

but concluded, with little explanation, that they were insufficient to defeat 

predominance.  The court acknowledged that determining coercion under the TVPA 

involves considering the “particular vulnerabilities of a person in the victim’s 

position,” but insisted that it was “amenable to common proof” nonetheless because 

“Jeffrey Epstein recruited his victims with a common modus operandi.”  Id. at 24. 

The court further held that Epstein’s “modus operandi” likewise transformed 

individualized questions of proximate cause for the class’s tort claims into common 

issues.  Id. at 25.  In the court’s view, individualized inquiries into affirmative 

defenses including statute of limitations, in pari delicto, and individual releases—as 

well as individualized appraisals of damages—could simply “be managed at a later 

stage of [the] case” and were “unlikely to become a focus of [the] case.”  Id. at 26.   

 As to numerosity, the court found that  cash withdrawals dating 

between 2003 and 2005, “suggest[ed] that JP Morgan … should have known that 

Epstein conducted . . . sex-trafficking [at least as of] 2006”—but then certified a 

class beginning in 1998 (without explaining how  

 gives rise to a class beginning five years earlier).  Ex. A. at 5.  

The court also gave the EVCP releases the back of the hand, holding that the relevant 

language—which released claims against those who “provided services to Mr. 
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Epstein”—was “exceedingly broad,” and thus “ambiguous,” and thus of no 

relevance to this litigation.  Id. at 7-8.   

 As to ascertainability, the court was satisfied that the class was “defined by 

reference to a factual question,” namely whether Epstein “sexually abused or 

trafficked each member.”  Ex. A at 12.  The court explained that Jane Doe was a 

typical and adequate class representative because “[m]any other class members also 

had substantial vulnerabilities, financial or otherwise” and because “JP Morgan 

likely will raise” the affirmative defenses that potentially preclude her claim against 

“many, if not most, members of the proposed class.”  Id. at 13, 15.9 

ARGUMENT 

“Petitioners seeking leave to appeal pursuant to Rule 23(f) must demonstrate 

either (1) that the certification order will effectively terminate the litigation and there 

has been a substantial showing that the district court’s decision is questionable, or 

(2) that the certification order implicates a legal question about which there is a 

compelling need for immediate resolution.”  Hevesi v. Citigroup, Inc., 366 F.3d 70, 

76 (2d Cir. 2004).   

 
9 The Court purported to reach each of these conclusions without relying upon 

Doe’s class expert, Jane Khodarkovsky, denying as moot JPMC’s motion to exclude 
her opinions.  Ex. A at 2 n.1.  
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I. THE DISTRICT COURT’S ERRORS WARRANT THIS COURT’S REVIEW  

Several of the district court’s legal conclusions were not just “questionable,” 

Hevesi, 366 F.3d at 76, but simply wrong.  

A. The District Court Overlooked The Absence Of A Common 
Policy or Practice Impacting The Class In A Uniform Manner 
Over Time 

The district court erred in certifying a class because the putative class 

members’ claims share no “common contention … capable of classwide resolution” 

that, once decided, “will resolve an issue that is central to the validity of each one of 

the claims in one stroke.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011). 

TVPA Participation.  The court formulaically recited the elements of a TVPA 

claim as issues common to the class, but none is susceptible to common, class-wide 

proof.  A putative class member only has a claim against JPMC under § 1595(a) if 

JPMC had at that time knowingly benefitted from participation in Epstein’s alleged 

venture—but the putative class spans an incredible twenty-one years (from 1998 to 

2019), during which JPMC’s alleged knowledge and conduct varied materially.  

Evidence sufficient to establish that JPMC’s alleged knowledge, participation, and 

benefit arises, if at all, from the accumulation of various acts and omissions by 

different individuals over time.  Some putative class members were allegedly 

victimized by Epstein before JPMC’s alleged participation plausibly began, or after 

JPMC exited Epstein as a customer.    In order to adjudicate any 
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class member’s TVPA claim, the district court would have to conduct an 

individualized inquiry to determine what JPMC knew at the time that particular class 

member was trafficked and what purported non-routine banking actions JPMC had 

taken as of that moment.   

The district court failed to cite even a single sex-trafficking case that has been 

resolved as a class action.  Nor could it; the closest analogues are labor-trafficking 

cases.  But those cases lent themselves to class resolution specifically because they 

featured a common policy that affected an identifiable universe of class members in 

a uniform way.  See Menocal v. GEO Grp., Inc., 320 F.R.D. 258, 261 (D. Colo. 

2017), aff’d, 882 F.3d 905 (10th Cir. 2018); Owino v. CoreCivic, Inc., 60 F.4th 437, 

444 (9th Cir. 2022), petition for cert. filed, No. 22-1019 (U.S. Apr. 20, 2023).  No 

such common policy exists here.  Here, by contrast, Doe cited five different 

“example[s]” of JPMC’s supposed participation in an Epstein venture, including 

facilitating cash withdrawals used to pay class members, paying funds to co-

conspirators, deliberately failing to file reports, structuring cash withdrawals, and 

“failing to file SARs.”  Dkt. 99 (Cert. Mot.) at 11.  Doe’s purported expert similarly 

describes not one common course of conduct, but how JPMC’s purported “non-

routine” banking services resulted from different individuals committing different 

acts at different times.  See Dkt. 136-30 ¶¶ 78-95.  Where, as here, the record is clear 

that  Dkt. 
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136-32 at 38, the class’s allegations cannot be resolved “in one stroke,” Dukes, 564 

U.S. at 350.    

TVPA Obstruction.  Putative class members were abused by different 

individuals, in different places, at different times.   

  Thus, there is no reason to think that each was a victim of efforts to 

obstruct the same prosecution or investigation.  Moreover, fact-intensive, 

individualized inquiries would be necessary to determine that each class member 

factually and proximately suffered harm because the government’s enforcement 

efforts were hindered.  This inquiry will be further complicated by the fact that JPMC 

did in fact  

  The upshot is that adjudication of each class member’s obstruction claim will, 

again, be a function of the time of their abuse and what steps JPMC had taken as of 

that date.   

B. The District Court Overlooked The Individualized Evidence 
Required To Determine Whether An Individual Is A “Victim” 
Under The TVPA  

The TVPA does not apply to all sexual crimes, no matter how abhorrent—

only to the specific conduct that it defines as sex trafficking, which requires causing 

a minor, or an adult via the use of force, fraud, or coercion, to engage in a commercial 

sex act.  18 U.S.C. § 1591(a), (e)(3); United States v. Tutstone, 525 F. App’x 298, 
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302 (6th Cir. 2013).  Each putative class member “will have to show that they were 

trafficked within the meaning of the sex trafficking statute,” which is a “fact-specific 

and plaintiff-specific inquiry.”  Fleites v. MindGeek S.A.R.L., 2022 WL 1314035, at 

*7 (C.D. Cal. Feb. 10, 2022) (undertaking analogous commonality inquiry under 

Federal Rule of Civil Procedure 20(a)).  This critical and fact-intensive issue alone 

“overwhelm[s] any common issues” presented by the putative class, defeating 

predominance.  In re Terrorist Attacks on Sept. 11, 2001, 2021 WL 640257, at *5 

(S.D.N.Y. Jan. 22, 2021).   

The district court’s certification order focused on the class’s ability to satisfy 

the TVPA standard through coercion.  Coercion invokes a hybrid 

objective/subjective test asking whether “a reasonable person of the same 

background and circumstances would have also felt coerced,” which requires the 

jury to consider the “particular vulnerabilities of a person in the victim’s position.”  

United States v. Rivera, 799 F.3d 180, 186-187 (2d Cir. 2015).  The district court 

recognized this governing standard and yet somehow found that coercion was 

“amenable to common proof” based on an observation that “Jeffrey Epstein recruited 

his victims with a common modus operandi.”  Ex. A at 24.  The record does not 

support that conclusion and, regardless, the district court’s oversimplified analysis 

failed to reckon with the fact that “particular vulnerabilities” of the various putative 

class members will necessarily vary, meaning the issue of whether even a so-called 
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modus operandi of Epstein constituted coercion will necessarily differ from class 

member to class member.  See Dkt. 136-32 at 22-25 (varied vulnerabilities of 

trafficking victims); Dkt. 136-29 ¶¶ 14-22 (impact of personality differences on 

trafficking victims).  As Doe’s purported expert recognized,  

 

  Dkt. 136-30 ¶ 48.   

For example, Epstein allegedly identified individuals who were “struggl[ing] 

financially” and promised them “hundreds of dollars.”  Dkt. 136-8.  Other victims 

were offered opportunities and connections.   for example, hoped to 

attend New York’s Fashion Institute of Technology; Epstein was identified as able 

to help her.  Dkt. 136-9 at 69:23-70:2.   required surgeries for a serious 

medical condition and alleged that Epstein “seize[d on this] vulnerability” and 

promised to arrange and pay for these surgeries.  Dkt. 136-10 ¶¶ 79-80.  These few 

examples show that the facts surrounding Epstein’s manipulation of each victim is 

unique to each victim and her own personal circumstances.   

C. The District Court Overlooked The Individualized Evidence 
Required to Demonstrate Breach of Duty and Causation For The 
Class’s Negligence Claims 

The putative class similarly cannot draw on class-wide evidence to establish 

the duty, breach, or causation elements of negligence. 
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Duty and Breach. Individualized issues preclude a class-wide finding of duty 

or breach.  Even if Doe could put forward proof that JPMC facilitated an Epstein 

sex-trafficking venture—and she cannot—such evidence could not establish that 

JPMC owed or breached a “specific” duty “running directly” to each putative class 

member.  See Lauer v. City of N.Y., 733 N.E.2d 184, 187-188 (N.Y. 2000).  Doe’s 

proffered expert hypothesizes  

; see also Dkt. 136-32 at 46, 49-50, 

and thus concedes that no single category of evidence links each class member to 

JPMC, let alone establishes that JPMC breached a duty owed to each.  Each putative 

class member must thus make individualized showings of duty and breach, 

swamping any purported common issues. 

Causation. Nor can the putative class put forward common evidence of 

causation.  First, individual issues of factual causation predominate because “no 

single incident” injured each putative class member at the same time, in the same 

place, or in the same way.    The causation inquiry is “highly 

individualistic” because it depends not on whether JPMC’s alleged negligence had 

“the capacity to cause harm,” but on “whether it did cause harm and to whom.”  In 

re Agent Orange Prod. Liab. Litig. MDL No. 381, 818 F.2d 145, 165 (2d Cir. 1987).   

Second, individualized issues will dominate the proximate cause inquiry 

because Doe’s theory of liability—Epstein’s use of JPMC services to facilitate sex 
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trafficking, see Dkt. 136-30 ¶ 93—“does not permit proximate cause to be shown by 

generalized proof,” UFCW Loc. 1776 v. Eli Lilly & Co., 620 F.3d 121, 134 (2d Cir. 

2010).  Here too, the district court found it sufficient that “Epstein had a typical 

modus operandi.”  Ex. A at 25.  But, even if so, each putative class member must 

establish that her abuse by Epstein, as “the event resulting in injury,” was a “natural 

and foreseeable consequence” of JPMC’s alleged negligence—a “uniquely fact-

specific determination.”  Hain v. Jamison, 68 N.E.3d 1233, 1237-1238 (N.Y. 2016).  

This means evidence of JPMC’s alleged provision of “non-routine” banking services 

to Epstein “  

”  Dkt. 136-32 at 39.  Instead, the 

evidence required to connect each class member to the use of JPMC services by 

Epstein will vary from victim to victim.  See Dkt. 136-30 ¶¶ 65, 89, 91, 104;  

.   

D. The Class Certified by the District Court Is Not Ascertainable and 
Does Not Satisfy Numerosity  

The class certified by the district court provides no articulable basis for 

determining who is in the class, let alone that it is “so numerous that joinder of all 

members is impracticable.”  Fed. R. Civ. P. 23(a)(1); Pennsylvania Pub. Sch. Emps.’ 

Ret. Sys. v. Morgan Stanley & Co., 772 F.3d 111, 120 (2d Cir. 2014).  Doe’s 

purported expert asserted  

.  Dkt. 136-30 ¶ 69.  But 
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account records offer no objective criteria to determine who was “sexually abused 

or trafficked” by Epstein.  See Dkt. 136-32 at 51-54.  And the same district court—

in the related Deutsche Bank litigation—already cast doubt on assigning this 

responsibility to an administrator to handle outside of court.  Dkt. 92 at 5, Doe I v. 

Duetche Bank, No. 1:22-cv-100018 (S.D.N.Y.) (Deutsche June 1 Hearing Tr.).  

Because determining who is in the class would require mini-trials on the merits for 

each, Doe’s class is not ascertainable.  See Bellin v. Zucker, 2022 WL 4592581, at 

*5 (S.D.N.Y. Sept. 30, 2022). 

There are more defects.  First, the Court concluded that Doe’s class was 

ascertainable because it is “defined by reference to a factual question[,] namely 

whether Jeffrey Epstein sexually abused or trafficked each member.”  Ex. A at 12.  

But the TVPA does not reach all forms of sexual misconduct—“sexual abuse” is 

broader than Doe’s legal claims—making Doe’s class definition broader than her 

actual legal claims.  That in turn makes it difficult to determine whether there are 

sufficiently numerous class members on whose behalf to litigate.  Indeed, the district 

court itself recognized that the ill-defined nature of the analogous Deutsche Bank 

settlement class, and its use of a term of art, raises problems for determining who is 

and is not a member of the class.  Dkt. 92 at 2, 4, No. 1:22-cv-100018 (S.D.N.Y).  

Second, while the Court broadened the class period to Epstein’s entire banking 

history, the provision of civil liability for negligent (under § 1595) and reckless 
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(under §1591) conduct was only added in 2008.  Pub. L. No. 110-457, 122 Stat. 

5044, 5067, 5069 (2008).  Likewise, the TVPA’s obstruction provision did not exist 

in any form prior to 2008, neither to the government in criminal cases, nor to any 

class of civil plaintiffs.  122 Stat. at 5069.  As the Second Circuit has already 

explained, “[n]othing in the language of the TVPRA or its legislative history 

indicates that Congress intended retroactive application,” Velez v. Sanchez, 693 F.3d 

308, 325 (2d Cir. 2012), and the creation of a brand new category of actionable 

conduct is self-evidently an impermissible “increase[]” of a “party’s liability for 

previously occurring conduct.”  Id.  Thus pre-2008 putative class members do not 

have viable TVPA obstruction claims of any sort nor TVPA knowing beneficiary 

claims premised upon reckless or negligent conduct.     

Third, even putting aside that insurmountable hurdle, both Doe’s TVPA and 

her negligence claims allege JPMC’s constructive knowledge or reckless disregard 

for Epstein’s sex trafficking activities at best as of 2008, when Epstein pled guilty 

to soliciting a minor for prostitution, or at the very earliest, 2006, when public reports 

“revealed” Epstein’s alleged abuse of girls in Florida.  Dkt 102 (MTD Op.) at 5.  A 

class of Epstein victims who were abused in or after 2007 consists of only  

, not 100-150, and a class of Epstein victims abused in or after 2008 

consists of only , not 100-150.    Defining the class 
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period based on the claims that are likely viable shows that Doe will struggle to meet 

Rule 23(a)’s numerosity requirement.   

The Court passingly concluded that earlier Epstein cash withdraws  

“suggest[ed]” JPMC knew of Epstein’s sex-trafficking venture prior to 2006, before 

immediately qualifying that it could not resolve the issue.  Ex. A. at 5-7.  But such 

supposition simply does not suffice: “[A] party seeking class certification must be 

prepared to prove that there are in fact sufficiently numerous parties, common 

questions of law or fact, etc.”  Dukes, 564 U.S. at 350. 

Fourth, the number of individuals with unreleased claims against JPMC, 

amenable to class treatment, is yet smaller.  The Court rejected the relevance of these 

releases concluding they were merely “ambiguous.”  Ex. A at 7 (citation omitted).  

But there is simply nothing ambiguous about the releases:  In the words of the district 

court itself, the plain language of the EVCP releases is “exceedingly broad,” id. at 

8—  

   

II. THE CERTIFICATION ORDER EVADES REVIEW OF NOVEL AND 

COMPELLING ISSUES 

It is not just that the district court was wrong (although it was).  Worse, the 

court erred on issues both fundamental and weighty.  Doing so, it pronounced the 

first articulation of how sex trafficking victims may seek certification under the 

TVPA, and then effectively insulated that pronouncement from review.   
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First, as said out the outset, “this is not the run-of-the-mill class action.”  

Hevesi, 366 F.3d at 81 (granting petition to review).  For the first time in the TVPA’s 

history, a district court has certified a class of purported sex trafficking victims.  

Those victims were abused by Jeffrey Epstein, modern history’s most notorious sex 

offender.  And for the first time in the TVPA’s history, the district court certified a 

class vis-à-vis not the trafficker, but a third-party bank—premised on Doe’s 

untenable and ever-changing theory that each of Epstein’s individual victims 

suffered the same specific harm defined in the TVPA by operation of JPMC’s 

banking services, no matter their particular stories, situations, and experiences.  The 

sheer novelty of these issues demands this Court’s review, as the (flawed) decision 

will be the judiciary’s first pronouncement of the undeniably important class 

certification issues presented by this case.  E.g. Szabo v. Bridgeport Machines, Inc., 

249 F.3d 672, 675 (7th Cir. 2001) (“At critical junctures the district judge cited only 

decisions by other district judges, most in cases later settled and thus not subject to 

appellate consideration.  By granting review now, we can consider whether these 

cases correctly understood the applicable principles.”); Blair v. Equifax Check 

Services, Inc., 181 F.3d 832, 835 (7th Cir. 1999) (“[S]ome fundamental issues about 

class actions are poorly developed. … When an appellant can establish that such an 
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issue is presented, Rule 23(f) permits the court of appeals to intervene.”)10;  Regents 

of Univ. of California v. Credit Suisse First Boston (USA), Inc., 482 F.3d 372, 379 

(5th Cir. 2007) (“[I]t is appropriate to grant leave to appeal an adverse determination 

where … a ‘certification decision turns on a novel or unsettled question of law’”) 

(quoting Rule 23(f) 1998 Amendment Advisory Committee Note).  If this case is to 

establish the first marker of when and how a class of purported sex trafficking 

victims can be certified in TVPA cases against third-party institutional defendants, 

the certification order is (at the very least) worth another look.11   

Second, compounding these harms, the district court’s certification order is 

essentially unreviewable but for the interlocutory process allowed by Rule 23.  From 

the outset, Doe’s attorneys have tried this case to the public, leveraging the 

monstrosity of Epstein’s crimes to conjure reputational risk for JPMC and thereby 

extract favorable settlement terms detached from the merits of Doe’s claims.  This 

tactic is not new; “a grant of class status can put considerable pressure on the 

 
10 “When the justification for interlocutory review is contributing to 

development of the law, it is less important to show that the district judge’s decision 
is shaky. Law may develop through affirmances as well as denials.”  Blair, 181 F.3d 
at 835.    

11 A second look is particularly warranted by the unique dangers certification 
poses to the litigation class.  At any future trial, Doe’s individual claims are uniquely 
vulnerable to a statute of limitation defense, as well as specific factual complexities 
involving .  While these hurdles do not 
complicate the propriety of settlement, they severely impair the administrability of 
any litigation.    
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defendant to settle, even when the plaintiff’s probability of success on the merits is 

slight.”  Blair, 181 F.3d at 834.12  Indeed, that is why Rule 23(f) exists—“some 

plaintiffs … may be tempted to use the class device to wring settlements from 

defendants,” and when “the stakes are large and the risk of settlement or other 

disposition that does not reflect the merits of the claim is substantial, an appeal under 

Rule 23(f) is in order.”  Id. at 834-835.  After all, “by the end of the case it will be 

too late.”  Id. at 834.  Doe’s reckless allegations against JPMC—borne on the back 

of Epstein’s crimes—are strategically crafted to create for JPMC the very untenable 

risks that Rule 23(f) guards against.  To deny interlocutory review would be to 

perversely incentive parties to deploy incendiary rhetoric that renders the risk of trial 

intolerable, all while escaping review—this Court should not countenance such a 

tactic.    

* * * 

“[W]hen more than one of the reasons just examined exists for accepting 

review or when a case falls within more than one of the categories described above, 

courts have granted review accordingly.”   7B Wright & Miller, Fed. Prac. & Proc.: 

Civ. § 1802.2 (3d ed.) (Appealability of Class Certification under Rule 23(f)).  Here, 

the district court’s many plain errors, the novelty and importance of the issues in this 

 
12 “Empirical studies of securities class actions imply that this is common.”  

Blair, 181 F.3d at 834. 
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case, and the likely inability for JPMC to obtain future review, together counsel for 

immediate review should this case proceed to trial.     

CONCLUSION 

The Court should hold this Petition in abeyance pending finalization of the 

parties’ proposed settlement in the district court.  While JPMC agrees to a 

settlement class, the litigation class certified below violates Rule 23.  JPMC will 

withdraw the Petition if the district court approves the proposed settlement, but this 

Petition should be granted if this case proceeds to trial.  Respondents do not object 

to holding the Petition in abeyance but reserve all rights to oppose the Petition.   

Respectfully submitted. 

       
JOHN BUTTS 
FELICIA H.  ELLSWORTH 
WILMER CUTLER PICKERING 
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60 State Street 
Boston, MA  02109 
(617) 526-6000 

BOYD JOHNSON 
ALAN E. SCHOENFELD 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
7 World Trade Center 
250 Greenwich Street 
New York, NY  10007 
(222) 230-8800 

 

June 23, 2023 

Case 23-939, Document 1-1, 06/23/2023, 3533707, Page27 of 60



 

 

CERTIFICATE OF COMPLIANCE 

The undersigned hereby certifies that this petition complies with the type-

volume limitation of Fed. R. App. P. 5(c)(1). 

1. Exclusive of the exempted portions of the brief, as provided in Fed. R. 

App. P. 5(b)(1)(E), the brief contains 5,190 words. 

2. The petition has been prepared in proportionally spaced typeface 

using Microsoft Office Word 365 in 14 point Times New Roman font.  As 

permitted by Fed. R. App. P. 32(g)(1), the undersigned has relied upon the word 

count feature of this word processing system in preparing this certificate. 

                                                            
ALAN SCHOENFELD 
 

June 23, 2023 

Case 23-939, Document 1-1, 06/23/2023, 3533707, Page28 of 60



Case 23-939, Document 1-1, 06/23/2023, 3533707, Page29 of 60



1 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

 

 

 

 

 

 

 

 

 

 

 

     

 

 

 

 

  

 

 

JED S. RAKOFF, U.S.D.J.: 

 Plaintiff Jane Doe 1 claims that defendant JPMorgan Chase 

Bank, N.A. (“JP Morgan”) is legally liable for its alleged 

facilitation of Jeffrey Epstein’s sex crimes. On April 28, 2023, 

Jane Doe moved pursuant to Rule 23(b)(1) and 23(b)(3) to certify 

the following class: 

All women who were sexually abused or trafficked by 

Jeffrey Epstein during the time when JP Morgan maintained 

[accounts] for Epstein and/or Epstein-related entities, 

which included January 1, 1998, through on or about August 

19, 2013, both dates inclusive, and continuing to the 

time of Epstein’s death on August 10, 2019. Pl’s Mem. of 

22-cv-10019 (JSR) 

 

OPINION AND ORDER 

 

 

JANE DOE 1, Individually and on Behalf of 

All Others Similarly Situated,  

   

  Plaintiff, 

 

 -v- 

 

JPMORGAN CHASE BANK, N.A., 

 

  Defendant/Third-Party Plaintiff, 

 -v- 

 

JAMES EDWARD STALEY, 

 

  Third-Party Defendant. 
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Law in Supp. of Mot. for Class Certification (“Doe 

Supp.”), ECF No. 122, at 1.  

After full consideration of the parties’ written submissions and 

oral arguments, the Court hereby grants plaintiff’s motion and 

certifies the proposed class under Rule 23(b)(3).1  

I. Plaintiff’s Allegations 

Familiarity with plaintiff’s allegations is assumed.2 In 

brief, Jane Doe alleges that Jeffrey Epstein sexually abused and 

trafficked her, and that JP Morgan’s support was essential to 

Epstein’s sex-trafficking operation. Without access to large 

quantities of cash, without JP Morgan’s assistance in 

“structuring” cash withdrawals, and without JP Morgan’s silence, 

Jane Doe alleges, Epstein could not have trafficked her and dozens 

or even hundreds of other women and girls. She further alleges 

that JP Morgan either actually knew or should have known that it 

was servicing a sexual predator, and that JP Morgan is therefore 

liable to her under the federal Trafficking Victims Protection Act 

and under the New York law of negligence. Jane Doe asserts her 

claims against JP Morgan both individually and on behalf of a 

 
1 On May 12, 2023, JP Morgan moved to exclude the expert report and reply 

expert reply of Jane Khodarkovsky submitted by Jane Doe in support of her motion 

for class certification. See ECF No. 130. In deciding this motion for class 

certification the Court did not rely on Ms. Khodarkovsky’s reports. Thus, JP 

Morgan’s motion to exclude those reports is hereby denied as moot.   
2 These allegations are described in detail in this Court’s May 1, 2023 

Opinion and Order granting in part and denying in part JP Morgan’s motion to 

dismiss the operative complaint. See ECF No. 102.  
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putative class of other people whom Epstein sexually abused and 

trafficked.   

II. Standards for Class Certification 

Jane Doe now moves to certify that class. A class may be 

certified if it satisfies each of the requirements of Rule 23(a) 

and satisfies at least one of the provisions of Rule 23(b). The 

moving party bears the burden of proving these requirements by a 

preponderance of the evidence. Teamsters Local 445 Freight 

Division Pension Fund v. Bombardier, Inc., 546 F.3d 196, 201–03 

(2d Cir. 2008). Rule 23 “does not set forth a mere pleading 

standard.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 

(2011). Instead, a party seeking class certification “must 

affirmatively demonstrate his compliance with the Rule.” Id.  

III. Rule 23(a) 

Rule 23(a) imposes four requirements that every class must 

satisfy: numerosity, commonality, typicality, and adequacy. In 

addition to these explicit requirements, the Second Circuit also 

recognizes an implied requirement of ascertainability. 

A. Numerosity 

Under Rule 23(a), the class must be “so numerous that joinder 

of all members is impracticable.” Fed. R. Civ. P. 23(a). In the 

Second Circuit, numerosity is presumed when the class contains 40 
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or more members. Consol. Rail Corp. v. Town of Hyde Park, 47 F.3d 

473, 483 (2d Cir. 1995). 

 The proposed class satisfies this requirement. By JP Morgan’s 

own analysis, 137 people applied for compensation from the Epstein 

Victims Compensation Program (“EVCP”) for injuries that they 

suffered during the class period. See Decl. of Felicia H. Ellsworth 

in Supp. of Def’s Oppo. to Pl’s Mot. for Class Certification 

(“Ellsworth Decl.”), ECF No. 138-26, Ex. 35, Tab N; Def’s Mem. of 

Law in Oppo. to Pl’s Mot. for Class Certification (“JP Morgan 

Opp.”), ECF No. 137, at 5. While this statistic is not a precise 

measure of the proposed class’s size, it provides a reasonable 

indicator that the class well exceeds forty members.3  

 Other evidence supports the finding of numerosity. In 2019, 

when a grand jury indicted Epstein for sex-trafficking (and 

conspiring to do the same), it found that Epstein “sexually 

exploited and abused dozens of minor girls” from “in or about 2002, 

up to and including at least in or about 2005.” See Ellsworth 

Decl., ECF No. 136-6, at ¶¶ 1, 6, 12-13. While the grand jury’s 

finding is not binding on this Court, it nonetheless suggests that 

Epstein had so many victims as to make joinder impracticable. And 

 
3 The number of applicants to the EVCP might overstate the numerosity of 

the proposed class because some applicants might not have been sexually abused 

or trafficked by Epstein. On the other hand, it might understate the class’s 

numerosity because participation in the EVCP was voluntary. See Pl’s Reply Mem. 

of Law in Further Supp. of Mot. for Class Certification (“Doe Reply”), ECF No. 

143, at 2. 
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the grand jury’s finding likely understates the size of the 

proposed class considerably, since the finding was restricted to 

a period of approximately only four years out of the twenty-one 

years in the class period and since the finding concerned only 

minors, not adults like Jane Doe herself.     

JP Morgan argues that many of Epstein’s victims should be 

excluded from the class because they do not possess viable claims. 

First, JP Morgan argues that Epstein abused many of his victims 

before JP Morgan either knew or should have known that Epstein was 

involved in sex-trafficking. In the operative complaint in this 

case, Jane Doe alleges that JP Morgan actually or constructively 

knew that fact by no later than 2006, when police reports and news 

articles revealed that Epstein had sexually abused dozens of young 

women and girls. First Amended Compl., ECF No. 36, at ¶ 190. If, 

however, the class is restricted to people who were sexually abused 

or trafficked by Epstein in or after 2007, JP Morgan calculates 

that the class would contain only 32 people. See Def’s Oppo., ECF 

No. 137, at 14. 

Several pieces of evidence, however, suggest that JP Morgan 

either knew or should have known that Epstein conducted a sex-

trafficking venture long before 2006. JP Morgan filed multiple 

suspicious activity reports related to Epstein’s accounts in 2002. 

See Ellsworth Decl., ECF No. 138-6, 138-8. Additionally, Epstein 

withdrew in similarly suspicious fashion over $175,000 from a JP 
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Morgan account in 2003 and nearly $1 million from that account in 

2004 and 2005. See Ellsworth Decl, ECF No. 138-14. The bank’s own 

suspicions regarding these activities and reports suggest that JP 

Morgan either knew or should have known that Jeffrey Epstein 

operated a sex-trafficking venture perhaps as early as 2002. And 

if the class period extends to 2002, information from the EVCP 

suggests that the proposed class contains well over 100 people. 

See Ellsworth Decl., ECF No. 138-26, Ex. 35, Tab. N. 

Of course, in deciding this motion on the assumption that the 

class period extends to at least as early as 2002, the Court does 

not take a position on the ultimate merits of the claims asserted 

by Jane Doe or other members of the proposed class. Specifically, 

it does not hereby decide that JP Morgan either knew or should 

have known that Jeffrey Epstein conducted a sex-trafficking 

venture by 2002. Rather, since JP Morgan has put at issue whether 

certain members of the proposed class have viable claims against 

it, the Court has needed to consider (but not decide) various 

issues bearing on the viability of their claims. See Wal-Mart, 564 

U.S. at 351 (holding that deciding whether to certify a class 

frequently “will entail some overlap with the merits of the 

plaintiff's underlying claim”). The evidence introduced for this 

motion has simply satisfied the Court that class members who were 

sexually abused or trafficked by Jeffrey Epstein before 2007 but 

during or after 2002 cannot be excluded at this juncture.  
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JP Morgan also argues that membership in the proposed class 

should be further reduced by settlement agreements executed 

between Epstein’s victims and the EVCP. The EVCP’s form agreement 

provided for a “broad release” of claims against “any entities or 

individuals” who “provided any services to Mr. Epstein.” Ellsworth 

Decl., ECF No. 138-5, at 3. JP Morgan asserts that, since it 

provided services to Epstein, it is a third-party beneficiary of 

each agreement that contains this language and, therefore, that 

every person who signed such an agreement does not have a viable 

claim against it.  

 On the evidence now before the Court, however, the EVCP’s 

form agreement does not bar claims against JP Morgan. As the Court 

noted when it discussed a similar issue raised by defendants in a 

motion to dismiss in a related case, under here applicable New 

York law a contract is held to benefit a third-party only if “the 

language of the contract . . . clearly evidences an intent to 

permit enforcement by the third party.” Fourth Ocean Putnam Corp. 

v. Interstate Wrecking Co., 485 N.E.2d 208, 212 (N.Y. 1985).   

The text of the form agreement does not clearly manifest such 

an intention. To begin with, the pertinent language is ambiguous, 

since it does not specify the range or nature of services provided 

to Epstein that qualify a third-party (such as JP Morgan) for 

benefits under the release. As the Court noted at oral argument on 

defendants’ motion to dismiss, the class of people who “provided 
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services to Mr. Epstein” is, on certain interpretations of that 

phrase, exceedingly broad. See Oral Argument of Mar. 20, 2023, ECF 

No. 67, Tr. 7:15-19. If that phrase covers literally any person 

who provided services to Jeffrey Epstein, it would cover every 

person who gave Epstein a piano lesson, drove him in a taxi, 

changed his tires, or trimmed his hair. Id. It is by no means clear 

that the Estate of Jeffrey Epstein intended to secure protections 

for these hundreds or thousands of people when it negotiated and 

later signed settlement agreements through the EVCP.  

The Court’s skepticism is reinforced by a settlement 

agreement submitted in a related case, Jane Doe 1 v. Deutsche Bank 

Aktiengesellschaft et al., 22-cv-10018.4 In that related case, 

defendants submitted a settlement agreement executed between the 

plaintiff in that case (hereinafter referred to as “DB Jane Doe”) 

and the Epstein Estate. That agreement (hereinafter, the “DB 

Settlement Agreement”) was styled a “broad release” of claims 

against “any entities or individuals who are or have ever been 

engaged by (whether as independent contractors or otherwise), 

employed by, or worked in any capacity for” Jeffrey Epstein. See 

Decl. of David B. Hennes in Supp. of Mot. to Dismiss, Ex. A, at p. 

2. But the parties to that agreement further stated that they “do 

not believe there is any reasonable interpretation that this 

 
4 JP Morgan draws a comparison to this settlement agreement in its 

opposition to class certification. See Def’s Oppo., ECF No. 147, at 8, 20.  
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General Release could be construed to release James (“Jes”) Staley, 

Leon Black, or their respective entity affiliations” (emphasis 

supplied). Id. at p. 4. Since Jes Staley was employed by JP Morgan, 

this language demonstrates that the Epstein Estate did not intend 

to release claims against financial institutions that provided 

services to Epstein through its “broad release.” See Opinion and 

Order, May 1, 2023, at 15.  

 True, as JP Morgan points out, the EVCP’s form release does 

not include any similar carve-out for Jes Staley, Leon Black, or 

the financial institutions with which they are affiliated. But 

that is beside the point. The “broad release” in the DB Settlement 

Agreement is nearly identical to that of the EVCP’s form agreement. 

If the former “could not reasonably be read” so as to extend to JP 

Morgan, agreements that track the latter cannot be read in that 

way as well.5  

Thus, neither of JP Morgan’s arguments undermines the 

numerosity of the proposed class. Even if the proposed class is 

restricted to people who were sexually abused or trafficked by 

Jeffrey Epstein after JP Morgan, allegedly, either knew or should 

have known of Epstein’s sex-trafficking venture, the class likely 

contains well over 40 people. Additionally, putative members of 

 
5 Once again, of course, this conclusion for certification purposes does 

not preclude JP Morgan from introducing further evidence in support of its 

interpretation of the contract at a later stage of this case, such as summary 

judgment or trial.  
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the class should not be excluded at this stage because they signed 

the ambiguous EVCP form agreement. Accordingly, the Court finds 

that the proposed class satisfies Rule 23(a)’s requirement of 

numerosity.  

B. Commonality 

Rule 23(a) also requires that some questions of law or fact 

must be common to the class. A question is common to the class if 

it is “capable of classwide resolution -- which means the 

determination of its truth or falsity will resolve an issue that 

is central to the validity of each one of the claims in one stroke.” 

Lopez v. Setauket Car Wash & Detail Ctr., 314 F.R.D. 26, 28 

(E.D.N.Y. 2016). “Even a single common question of law or fact may 

suffice to satisfy the commonality requirement.” Pub. Employees’ 

Ret. Sys. of Mississippi v. Merrill Lynch & Co., 277 F.R.D. 97, 

105 (S.D.N.Y. 2011); see also Marisol A. v. Giuliani, 126 F.3d 

372, 376 (2d Cir. 1997) (“The commonality requirement is met if 

plaintiffs' grievances share a common question of law or of fact.”) 

(emphasis supplied). 

 This case raises not just one but many questions that are 

capable of classwide resolution. With respect to Jane Doe’s TVPA 

claims, these questions include, among others:  

• Whether Jeffrey Epstein ran a sex-trafficking venture; 
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• Whether JP Morgan knew (or recklessly disregarded) that 

such a venture existed; 

• Whether JP Morgan participated in that venture; 

• Whether JP Morgan participated in that venture; 

• Whether JP Morgan obstructed the enforcement of the TVPA 

with respect to Jeffrey Epstein’s sex-trafficking venture. 

And with respect to Jane Doe’s negligence claims, common questions 

include, among others: 

• Whether JP Morgan owed a duty to Epstein’s victims; 

• Whether JP Morgan breached its duty to Epstein’s victims 

by providing banking services to Epstein. 

In response, JP Morgan identifies several issues, which, it 

argues, must be resolved on an individualized basis. These issues 

include: (1) whether JP Morgan’s conduct caused harm to each class 

member, an element of plaintiff’s TVPA obstruction and negligence 

claims; (2) whether each class member was coerced by Epstein into 

performing commercial sex acts, an element of plaintiff’s TVPA 

participation claim (except as to minors); and (3) various of JP 

Morgan’s affirmative defenses.  

But even if these questions must be resolved on an 

individualized basis (an issue discussed at further length below), 

the commonality requirement nonetheless is satisfied. As noted 

earlier, Rule 23(a) merely requires the class members’ claims to 
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share a common question of law or fact, and the claims in this 

case clearly do.  

C. Ascertainability 

The Second Circuit recognizes an implied requirement of 

ascertainability. Under this requirement, “the identity of class 

members must be reasonably ascertainable by reference to objective 

criteria.” Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 566–67 

(S.D.N.Y. 2014). This standard is “not demanding.” Id. It is 

“designed only to prevent the certification of a class whose 

membership is truly indeterminable.” Id.  

The proposed class satisfies this requirement as well. While 

the class is defined by reference to a factual question -- namely, 

whether Jeffrey Epstein sexually abused or trafficked each member 

-- that question can be answered by consulting publicly available 

records, prior legal proceedings, and, plaintiff represents, 

documentation provided by her. The class is therefore 

ascertainabable.  

D. Typicality 

Having discussed Rule 23(a)’s requirements that are incumbent 

on the class, the Court now turns to those requirements that apply 

to its proposed representative, Jane Doe. Rule 23(a) also requires 

that “the claims or defense of the representative parties are 
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typical of the claims or defenses of the class. Fed. R. Civ. P. 

23(a)(3). This requirement is satisfied “when each class member’s 

claim arises from the same course of events and each class member 

makes similar legal arguments to prove the defendant’s liability.” 

Robidoux v. Celani, 987 F.2d 931, 936 (2d Cir. 1993). 

Jane Doe argues that she satisfies the typicality requirement 

because her claims and those of other class members are based in 

the same “course of events.” Paguirigan v. Prompt Nursing Emp. 

Agency LLC, No. 17-CV-1302 (NG) (JO), 2018 WL 4347799, at *5 

(E.D.N.Y. Sept. 12, 2018). Like other class members, Jane Doe 

alleges that JP Morgan facilitated Epstein’s sex-trafficking 

venture, which in turn harmed her.  

JP Morgan responds that Jane Doe is atypical in three ways. 

First, JP Morgan asserts that Jane Doe was uniquely susceptible to 

recruitment by Epstein, because she had “substantial emotional and 

financial vulnerabilities.” Ellsworth Decl., ECF No. 138-4, at 8. 

But it is unclear how this allegation, if true, would render Jane 

Doe atypical of the class. Many other class members also had 

substantial vulnerabilities, financial or otherwise. See  

Ellsworth Decl., ECF No. 138-26, Ex. 35, Master II.D., II.F., II.G. 

(showing that 18 applicants to the EVCP had experienced food 

insecurity, 13 had experienced homelessness, 17 had experienced 

other types of financial insecurity, and many had little income 

prior to their recruitment by Jeffrey Epstein). And even if Jane 
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Doe were uniquely vulnerable, that would only serve to support her 

claims, not undermine them. Darquea v. Jarden Corp., 06 Civ. 722 

(CLB) (Consolidated), at *5 (S.D.N.Y. Mar. 6, 2008) (“The unique 

defense rule is "intended to protect [the] plaintiff class — not 

to shield defendants from a potentially meritorious suit.”).  

JP Morgan also argues that Jane Doe is subject to two 

affirmative defenses that might not apply to other class members. 

See Royal Park Invs. SA/NV v. U.S. Bank Nat'l Ass'n, 324 F. Supp. 

3d 387, 398 (S.D.N.Y. 2018) (“Although the existence of a 

meritorious defense does not necessarily defeat certification, 

affirmative defenses may be considered as a factor in the class 

certification calculus.”); Gary Plastic Packaging Corp. v. Merrill 

Lynch, Pierce, Fenner & Smith, Inc., 903 F.2d 176, 180 (2d Cir. 

1990) (“[C]lass certification is inappropriate where a putative 

class representative is subject to unique defenses which threaten 

to become the focus of the litigation . . . .”). 

The first such affirmative defense arises from the TVPA’s 

statute of limitations. Under the applicable statute of 

limitations, a TVPA claim must be brought by an adult sex-

trafficking victim “not later than . . . 10 years after the cause 

of action arose[.]” 18 U.S.C. § 1595(c)(1).6 Since Jane Doe filed 

her initial complaint in this case on November 24, 2022, the 

 
6 With respect to minors, the TVPA’s statute of limitations begins to run 

once the victim reaches 18 years of age. 18 U.S.C. § 1595(c)(2).  
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statute of limitations period that applies to her TVPA claims 

extends back to November 24, 2012. JP Morgan asserts that the 

TVPA’s statute of limitations bars Jane Doe’s TVPA claims, because 

(JP Morgan claims) Jane Doe does not allege any act or omission by 

JP Morgan that injured her on or after November 24, 2012. See Def’s 

Answer, ECF No. 83, at 62; Def’s Oppo., ECF No. 137, at 12. 

But this affirmative defense does not undermine Jane Doe’s 

typicality. As JP Morgan’s own arguments concerning numerosity 

suggest, JP Morgan likely will raise this defense with respect to 

many, if not most, members of the proposed class, who allegedly 

suffered at the hands of Jeffrey Epstein before November 24, 2012. 

This defense, therefore, does not make Jane Doe atypical; it 

confirms her typicality. 

The second affirmative defense that purportedly makes Jane 

Doe atypical is in pari delicto. In its Answer, JP Morgan asserts 

that Jane Doe’s claims are barred because she, allegedly, helped 

to recruit other victims of Epstein. Def’s Answer, ECF No. 83, at 

62. Many other members of the class, JP Morgan claims, did not 

assist Epstein’s recruitment in a similar fashion.   

But this defense is unlikely to become the focus of the 

litigation. Gary Plastic Packaging v. Merrill Lynch, 903 F.2d 176, 

180 (2d Cir. 1990) (“[C]lass certification is inappropriate where 

a putative class representative is subject to unique defenses which 

threaten to become the focus of the litigation.”) (emphasis 
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supplied); In re Digital Music Antitrust Litigation, 321 F.R.D. 

64, 97 (S.D.N.Y. 2017) (requiring the defendant to show that the 

unique “is meritorious enough to require the plaintiff to devote 

considerable time to rebut the unique defense.”). As the name of 

the defense suggests, “the true focus of the in pari delicto 

doctrine is whether the defendant's wrongdoing is at least equal 

to that of the plaintiff's.” New Greenwich Litig. Tr., LLC v. Citco 

Fund Servs. (Europe) B.V., 145 A.D.3d 16, 25 (N.Y. App. Div. 2016) 

(emphasis supplied); see also Kirschner v. KPMG LLP, 15 N.Y.3d 

446, 464 n.4 (N.Y. 2010) (“The doctrine's full name is in pari 

delicto potior est conditio defendentis, meaning "[i]n a case of 

equal or mutual fault, the position of the [defending party] is 

the better one.”). While Jane Doe has testified, in her deposition, 

that she introduced at least one other victim to Epstein, Ellsworth 

Decl., Ex. 25 at 116:6-118:3; id. at 123:18-20, she also alleges 

that Epstein forced her and other victims into doing so. See, e.g., 

Decl. of David Boies in Supp. of Pl’s Mot. For Class Certification, 

ECF No. 96-8 at 47, 49, 56, 61; ECF No. 96-3 at 55; ECF No. 96-25 

¶ 2. JP Morgan is, of course, free to argue on summary judgment 

and at trial that such coerced activity makes Jane Doe equally at 

fault. Based on the arguments and evidence already introduced in 

this case, however, the Court anticipates that JP Morgan will focus 

on other defenses. Those defenses are well-addressed on a class-
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wide basis, and the defense of in pari delicto can, if necessary, 

be segregated from them.  

Since Jane Doe’s claims arise out of the same course events 

as those of other class members, and since similar legal arguments 

bear on her and other class members’ claims, the Court finds that 

the typicality requirement is satisfied.   

E. Adequacy 

[A]dequacy requires that the representative of the parties 

will “fairly and adequately protect the interests of the class.” 

In re MF Global Holdings Ltd. Inv. Litig., 310 F.R.D. 230, 237 

(S.D.N.Y. 2015).  

The case for Jane Doe’s adequacy as a representative is 

strong. She is incentivized to promote the interests of the class, 

since her own interest -- like that of other class members -- is 

to secure a judgment against JP Morgan and to secure as large an 

award of damages as is possible. And Jane Doe has confirmed her 

commitment to success in this matter through her active 

participation up to this point. Among other things, Jane Doe has 

already been deposed once -- a grueling experience, given the 

deposition’s length and its subject-matter -- and she has agreed 

to be deposed again. See Doe Supp., ECF No. 99, at 14. Finally, 

Jane Doe’s counsel is “qualified, experienced and generally able 

Case 1:22-cv-10019-JSR   Document 171   Filed 06/12/23   Page 17 of 30Case 23-939, Document 1-1, 06/23/2023, 3533707, Page46 of 60



18 

to conduct the litigation.” See In re Drexel Burnham Lambert Grp., 

Inc., 960 F.2d 285, 291 (2d Cir. 1992). 

JP Morgan’s sole argument against Jane Doe’s adequacy is 

unavailing. JP Morgan claims that Jane Doe will not adequately 

represent the class because, it alleges, she helped Jeffrey Epstein 

to recruit other members of the proposed class. Even if that 

allegation is true -- which Jane Doe largely disputes -- it does 

not undermine Jane Doe’s adequacy. Under Rule 23(a)(4), the key 

question is whether “the representative parties will fairly and 

adequately protect the interests of the class.” Fed. R. Civ. P. 

23(a)(4). Even if Jane Doe helped Epstein to recruit other members 

of the class in the past, she shares a common interest with them 

now in securing a judgment against JP Morgan. And if JP Morgan 

asserts its in pari delicto defense against Jane Doe at summary 

judgment or at trial, Jane Doe’s interest -- like that of other 

class members -- lies in defeating it.  

Since Jane Doe’s interests are aligned with those of class 

members, she is committed to pursuing this case zealously on behalf 

of the class, and she has retained qualified counsel, the Court 

finds that Rule 23(a)’s adequacy requirement is satisfied.   

F. Conclusion 

In sum, the proposed class satisfies all of the requirements 

imposed by Rule 23(a). The class is sufficiently numerous; the 
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case raises dispositive questions of law and fact that are common 

with respect to the class; the class members are ascertainable; 

and the proposed class representative, Jane Doe, is both typical 

of the class and will adequately represent the interests of other 

members of the class. 

IV. Rule 23(b) 

Plaintiff seeks to certify the class pursuant to Rule 

23(b)(3).7 Under this rule, the proposed class must satisfy two 

requirements. First, it must be the case that “questions of law or 

fact common to class members predominate over any questions 

affecting only individual members.” Fed. R. Civ. P. 23(b)(3). 

Second, “a class action [must be] superior to other available 

methods for fairly and efficiently adjudicating the controversy.” 

Id. The Court finds that the proposed class satisfies each of these 

requirements.  

 
7 In the alternative, plaintiff seeks to certify the class under Rule 

23(b)(1)(A) because “individualized litigation could potentially create 

“inconsistent or varying adjudications with respect to individual class members” 

or “establish incompatible standards of conduct for the party opposing the 

class.” Fed. R. Civ. P. 23(b)(1)(A). Plaintiff, however, seeks only monetary 

damages. Additionally, different judgments resulting from individual actions 

would not necessarily be inconsistent in a way recognized by Rule 23(b)(1)(A), 

because faithful application of the law could make JP Morgan liable to one class 

member but not to another. On both of these grounds, therefore, certification 

under Rule 23(b)(1)(A) must be denied.  
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A. Predominance 

Rule 23(b)(3) requires that “questions of law or fact common 

to class members predominate over any questions affecting only 

individual members.” Fed. R. Civ. P. 23(b)(3).  A common question 

is one for which “the same evidence will suffice for each member 

to make a prima facie showing [or] the issue is susceptible to 

generalized, class-wide proof.” Tyson Foods, Inc. v. Bouaphakeo, 

577 U.S. 442, 453 (2016). For such questions to predominate, they 

must be “more prevalent or important than the non-common, 

aggregation-defeating, individual issues.” Id. Thus, “Class-wide 

issues predominate if resolution of some of the legal or factual 

questions that qualify each class member's case as a genuine 

controversy can be achieved through generalized proof, and if these 

particular issues are more substantial than the issues subject 

only to individualized proof.” UFCW Local 1776 v. Eli Lilly and 

Co., 620 F.3d 121, 131 (2d Cir. 2010). Rule 23(b)(3) does not 

require a plaintiff to show that no individual issues exist; that 

would be an impossibly high standard. Pub. Employees' Ret. Sys. of 

Mississippi v. Merrill Lynch & Co., 277 F.R.D. 97, 111 (S.D.N.Y. 

2011); see also Tyson Foods, 577 U.S. at 453 (Common questions can 

predominate even when “other important matters will have to be 

tried separately, such as damages or some affirmative defenses 

peculiar to some individual class members.”). Rather, the core 
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inquiry is whether the proposed class is “sufficiently cohesive to 

warrant adjudication by representation.” Amchem Prod., Inc. v. 

Windsor, 521 U.S. 591, 623 (1997). 

An analysis of predominance must begin with the elements of 

the plaintiff’s claims. To prove her claim that JP Morgan knowingly 

benefited from participating in Jeffrey Epstein’s sex-trafficking 

venture, in violation of the TVPA, Jane Doe must show that: (a) 

Jeffrey Epstein conducted a sex-trafficking venture; (b) JP Morgan 

participated in that venture; (c) JP Morgan benefited from 

participating in that venture; and (d) JP Morgan either knew or 

recklessly disregarded the fact that Jeffrey Epstein’s sex-

trafficking venture existed. 15 U.S.C. § 1591(a)(2). To prove her 

claim that JP Morgan obstructed the enforcement of the TVPA with 

respect to Jeffrey Epstein’s sex-trafficking venture, Jane Doe 

must show that (a) JP Morgan knew of an effort to enforce the TVPA 

and that (b) JP Morgan intentionally obstructed, interfered with, 

or prevented the enforcement of the TVPA. See 18 U.S.C. § 1591(d); 

United States v. Farah, 766 F.3d 599, 612 (6th Cir. 2014). Finally, 

with respect to Jane Doe’s negligence claims, she must show: (a) 

that JP Morgan owed a duty to her, either as an ordinary person or 

as a bank providing non-routine services; (b) that JP Morgan 

breached this duty by providing financial and other support to 

Jeffrey Epstein; and (c) that harm to Epstein’s victims was a 

natural and foreseeable consequence of JP Morgan’s actions. See 
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Solomon ex rel. Solomon v. City of New York, 489 N.E.2d 1294 (N.Y. 

1985).  

These claims rest on a core of questions that are common to 

the class. If each class member pursued an individual action 

against JP Morgan, she would have to prove that Jeffrey Epstein 

conducted a sex-trafficking venture; that JP Morgan participated 

in it by providing material banking services for Epstein (among 

other things); that JP Morgan benefited from its participation; 

and that JP Morgan either knew, recklessly disregarded, or (in the 

case of negligence) should have known that Epstein conducted as 

sex-trafficking venture. On the TVPA obstruction claim, each class 

member would also have to prove that JP Morgan knew of a particular 

attempt to enforce the TVPA with respect to Epstein and that JP 

Morgan intentionally obstructed that enforcement effort. And on 

the negligence claims, each class member would have to establish 

that JP Morgan owed a duty as an ordinary person who might have 

“set in motion” Epstein’s wrongs or as a bank that provided non-

routine services to him, as well as proving that JP Morgan’s 

support for Epstein’s sex-trafficking operation was a proximate 

cause of injury to Epstein’s victims. The legal questions on these 

elements are to be resolved with class-wide arguments; the factual 

questions are susceptible to generalized proof. The core of this 

case, therefore, is a single controversy that can be resolved “in 
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one stroke.” Wal-Mart, 564 U.S. at 350. It is, in many respects, 

the quintessential class action.  

On the corners of this common case, JP Morgan purports to 

identify some questions that must be resolved on an individualized 

basis. Many of these questions, however, are in fact either wholly 

or largely common to the class. And the individual inquiries that 

remain are peripheral.    

The first issue that, according to JP Morgan, requires 

individual adjudication, is whether Jeffrey Epstein or his 

associates caused each adult member of the class to engage in a 

commercial sex act by means of ”force, fraud, or coercion.”8 On 

the facts now before the Court, force and fraud likely would need 

to be proved on an individualized basis. The evidence before the 

Court suggests that Epstein did not use a common act of force 

against the entire class: some victims allege that they were 

kidnapped, others allege that they were locked up, and one alleges 

that she was held at knife point. Ellsworth Decl., ECF No. 138, 

Ex. 35, Tab. L. As for fraud, fraud requires proof of reliance, 

and reliance presents a notoriously individualized inquiry. See 

 
8 The TVPA forbids either benefiting from, or obstructing the enforcement 

of the TVPA with respect to, a sex-trafficking venture. 18 U.S.C. § 1591(a)(2); 

(d). Sex-trafficking, in turn, is defined as either causing a minor to engage 

in a commercial sex act, or causing an adult to engage in such an act by means 

of force, fraud, or coercion. 18 U.S.C. § 1591(a)(2). Thus, it is an element of 

each adult class member’s TVPA claims that they were caused to perform a 

commercial sex act by means of force, fraud, or coercion 
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Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 268 

(2014). 

 Coercion, however, is more amenable to common proof. The TVPA 

imposes a hybrid objective-subjective test for coercion, which 

asks whether “a reasonable person of the same background and 

circumstances would have also felt coerced,” taking into 

consideration the “particular vulnerabilities of a person in the 

victim’s position.” United States v. Rivera, 799 F.3d 180, 186-

187 (2d Cir. 2015). Moreover, Jane Doe alleges that Jeffrey Epstein 

recruited his victims with a common modus operandi. His pattern 

was to use prior victims to lure young, vulnerable victims, bring 

the victim to his home, sexually abuse the victim during a massage, 

and then provide the victim with cash or something else of value. 

Whether he in fact used this pattern, and whether it would make a 

reasonable person (characterized by the youth and relative 

deprivation that was typical of Epstein’s victims) feel coerced, 

are issues capable of common proof.9 

  Second, JP Morgan argues that causation cannot be proved on 

a classwide basis. To secure a favorable judgment on her negligence 

claims at trial, Jane Doe must prove that her injury was the 

 
9 It is true that whether Epstein coerced each class member is not entirely 

capable of common proof, since the particular vulnerabilities of each class 

member varied to some extent. Based on this fact, JP Morgan might argue, at a 

later stage of this litigation, that certain members of the class were not 

actually coerced into performing commercial sex acts. But that argument would 

form a relatively minor part of this case and could be addressed through post-

trial proceedings.  
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“natural and foreseeable consequence” of JP Morgan’s provision of 

banking services to Jeffrey Epstein. Hain v. Jamison, 68 N.E. 3d 

1233, 1236-37 (N.Y. 2016). JP Morgan argues that this issue cannot 

be resolved on a class-wide basis because different members of the 

proposed class allegedly were abused by Epstein at different 

moments in time, and JP Morgan’s provision of services to Epstein 

might have furthered Epstein’s abuse of some but not others.  

As noted above, however, the evidence before the Court 

indicates that Epstein had a typical modus operandi, and the nub 

of Jane Doe’s claim is that JP Morgan sustained Epstein’s operation 

in a similar way throughout its existence. More specifically, Jane 

Doe’s theory of causation asserts that: (a) JP Morgan’s 

participation was a but-for cause of Jeffrey Epstein’s sex-

trafficking venture and that (b) the venture harmed each class 

member. This theory of causation makes causation a largely common 

question. 

 JP Morgan argues that the TVPA’s statute of limitations 

introduces a third individualized inquiry. Because the TVPA has a 

10-year statute of limitations, JP Morgan argues that each adult 

putative class member pursuing a TVPA claim will have to prove 

that she was trafficked after November 24, 2012 (ten years before 

Jane Doe’s complaint was filed).  

 This issue is easily addressed. JP Morgan assumes that the 

TVPA’s statue of limitations begins to run, with respect to a 
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plaintiff, on the last day that that particular plaintiff was 

injured by a particular sex-trafficking venture. Assuming, without 

deciding, that this interpretation is correct, the individualized 

inquiry that it raises could be managed at a later stage of this 

case by narrowing the class to those people who were either 

sexually abused or trafficked by Jeffrey Epstein on any date after 

November 24, 2012 on which JP Morgan maintained an account for 

Epstein and/or Epstein-related entities.  

The fourth purportedly individualized inquiry identified by 

JP Morgan -- the settlement agreements executed between various 

class members and the EVCP -- can be handled in a similar fashion. 

If extrinsic evidence shows that the language in the EVCP’s form 

release bars claims against JP Morgan, then the victims who signed 

a release containing that language be excluded from the class at 

a later time. Thus, this issue does not seriously undermine the 

predominance of common questions.    

Fifth, JP Morgan claims that its in pari delicto defense must 

also be resolved on an individualized basis. It is true that the 

extent to which each class member helped Epstein to recruit other 

victims varies. However, for reasons given above, this issue is 

unlikely to become a focus of this case and can be addressed post-

trial if necessary.  

Finally, JP Morgan notes that damages will have to be resolved 

on an individualized basis. But that is commonplace in class 
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actions certified under Rule 23(b)(3), and “it is well-established 

that the fact that damages may have to be ascertained on an 

individual basis is not sufficient to defeat class certification.” 

Pub. Employees’ Ret. Sys. of Mississippi, 277 F.R.D. at 119. 

Considering all of the above, the Court finds that common 

questions of law or fact predominate. The core of this case -- 

plaintiff’s allegation that JP Morgan supported Jeffrey Epstein’s 

sex-trafficking venture while it knew or should have known that 

that venture was in operation -- involves a common set of questions 

of law and fact. This core set of has already been subject to 

extensive discovery and forms the chief part of any class member’s 

complaint against JP Morgan. While plaintiff’s prima facie case 

and JP Morgan’s anticipated defenses might raise some questions 

that are specific to each class member, these questions are 

relatively peripheral and can be handled at a later date.  

B. Superiority of the Class Action 

Rule 23(b)(3)’s second requirement is that the class action 

“is superior to other available methods for fairly and efficiently 

adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Factors 

to consider include: “(A) the class members’ interests in 

individually controlling the prosecution or defense of separate 

actions; (B) the extent and nature of any litigation concerning 

the controversy already begun by or against class members; (C) the 
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desirability or undesirability of concentrating the litigation of 

the claims in the particular forum; and (D) the likely difficulties 

in managing a class action.” Id.  

The Court has little problem in concluding that this 

requirement is satisfied here. First, while the intensely personal 

nature of the claims at stake might give class members an interest 

in individually controlling their prosecution, it might also -- to 

an equal or even greater extent -- give them an interest in class-

wide adjudication. On behalf of the class, Jane Doe has borne the 

burdens of turning over highly sensitive documents and 

communications in discovery, as well as sitting for depositions 

and other examinations. A class action would also spread the risk 

and expense of litigating against a tenacious and well-resourced 

adversary across the class.  

Second, proceeding as a class action and concentrating 

litigation in this single forum would achieve manifest 

efficiencies. The parties have already taken extensive discovery 

on Jane Doe’s claims against JP Morgan as well as JP Morgan’s 

pendant claims against third-party defendant James (“Jes”) Staley. 

Additionally, several members of the putative class reside in 

several other countries and might well lack familiarity with the 

U.S. legal system. See Menocal v. GEO Grp., Inc., 882 F.3d 905, 

917 (10th Cir. 2018). Proceeding as a class action would both avoid 

a “multiplicity and scattering of suits,” In re MF Glob. Holdings 

Case 1:22-cv-10019-JSR   Document 171   Filed 06/12/23   Page 28 of 30Case 23-939, Document 1-1, 06/23/2023, 3533707, Page57 of 60



29 

Ltd. Inv. Litig., 310 F.R.D. 230, 239 (S.D.N.Y. 2015), and it would 

empower some “people who individually would be without effective 

strength to bring their opponents into court at all.” Amchem, 521 

U.S. at 617. 

Finally, “there are no apparent difficulties that are likely 

to be encountered in the management of this action as a class 

action apart from those inherent in any hard-fought battle where 

substantial sums are at issue and all active parties are 

represented by able counsel.” Cromer Fin. Ltd. v. Berger, 205 

F.R.D. 113, 134 (S.D.N.Y. 2001). To the extent management issues 

arise, this Court has the ability to “utilize the available case 

management tools to see that all members of the class are 

protected, including but not limited to the authority to alter or 

amend the class certification order pursuant to Rule 23(c)(1)(C), 

to certify subclasses pursuant to Rule 23(c)(5), and the authority 

under Rule 23(d) to issue an order ensuring the fair and efficient 

conduct of the action.” In re Flag Telecom Holdings, Ltd. Sec. 

Litig., 574 F.3d 29, 37 (2d Cir. 2009). 

V. Conclusion 

For the foregoing reasons, the Court finds that the proposed 

class satisfies Rules 23(a) and Rule 23(b)(3). Accordingly, Jane 

Doe’s motion for class certification is hereby granted. The Court 

hereby certifies the proposed class, appoints Jane Doe as class 
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representative, and appoints Boies Schiller Flexner, LLP and 

Edwards Pottinger, LLC as class counsel. Additionally, the Court 

hereby denies JP Morgan’s motion to exclude the expert reports of 

Jane Khodarkovsky as moot. 

The Clerk is respectfully directed to close entries numbered 

95 and 130 on the docket of this case.   

 

SO ORDERED. 

 

New York, NY      ________________________ 

June ___, 2023       JED S. RAKOFF, U.S.D.J. 
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